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M ost franchisors require 
potential franchisees to 
have business experience 

in order to join their franchised sys-
tems. In addition, some franchisors 
require that potential franchisees 
have at least minimal proficiency 
in English.1 English language pro-
ficiency requirements have been 
a source of controversy in recent 
years as immigrants enter the Unit-
ed States in record numbers and 
seek to achieve the American dream 
by owning small businesses. This 
article discusses recent case law 
concerning English language profi-
ciency requirements for franchisees 
and addresses issues that franchi-
sors should consider when imple-
menting those requirements.

From a practical standpoint, 
an English language proficiency 
requirement for franchisees makes 
sense. Franchisees, which are the 
owners and frequently the opera-
tors of the business, must be able to 
communicate in English with customers, employees, suppliers, 
and the franchisor. Further, operating manuals and other written 
materials essential to the operation of a franchise are often in 
English. English proficiency is particularly critical to food ser-
vice franchisors, which depend on each franchisee’s strict com-
pliance with food, health, and safety standards. Food service 
franchisees that are unable to speak and understand English 
may be unable to operate their franchised businesses according 
to the franchisor’s standards, potentially jeopardizing the public 
health and the franchisor’s trademarks and trade name.

English language proficiency requirements, however, are 
not always popular, as the Ladies Professional Golf Association 
learned when it announced plans to impose an English language 
proficiency requirement on its golfers.2 Federal and/or state dis-
crimination laws may be implicated if the requirement is not 
properly implemented because English language proficiency 
requirements are sometimes deemed to discriminate on the basis 

of an individual’s national origin. Therefore, a franchisor inter-
ested in adopting an English proficiency requirement as part of its 
franchise application or transfer process must proceed cautiously.

On the other hand, franchisors should not fear utilizing Eng-
lish language proficiency requirements. If implemented prop-
erly and for the right reasons, the requirements will usually pass 
muster in state and federal courts. The case of De Walsche v. 
Togo’s Eateries Inc.,3 where a California federal court upheld 
the English proficiency requirement of Togo’s, is such a case 
and a good starting point for a discussion of issues that a fran-
chisor should consider before adopting an English language 
proficiency requirement.

De Walsche v. Togo’s Eateries, Inc.
In De Walsche, a franchisee challenged the Togo’s English pro-
ficiency requirement and its use of an English test to measure 
the English proficiency of potential franchisees.4 Specifically, 
husband and wife buyers were interested in purchasing De 
Walsche’s shop, and De Walsche submitted a fully executed 
purchase and sale agreement to Togo’s for its approval.5 In 
accordance with its policies and procedures and contracts with 
De Walsche, Togo’s required the buyers to pass its English lan-
guage proficiency assessment test.6 The buyers failed the test, 
and Togo’s denied the transfer on that ground.7 Togo’s invited 
the buyers to retake the test again in six months, but the buyers 
never did. Instead of presenting new buyers to Togo’s or seek-
ing to remain in the system, De Walsche voluntarily closed the 
shop at the end of the term, which was six months after Togo’s 
had denied the transfer, and sued Togo’s for damages.8

De Walsche filed a three-count complaint.9 First, he con-
tended that his franchise agreement did not require potential 
purchasers to pass an English test as a requirement of trans-
fer, and therefore Togo’s had breached the agreement and the 
implied covenant of good faith and fair dealing.10 He further 
claimed that the Togo’s English test and proficiency require-
ment unfairly discriminated against the buyers of his shop, 
as well as other unnamed buyers, in violation of California’s 
Unruh Civil Rights Act.11 He never alleged that Togo’s had dis-
criminated against him personally.12

Togo’s had set forth its reasons for requiring English profi-
ciency of transferees in several documents, including its writ-
ten policies, the Uniform Franchise Offering Circular (UFOC) 
provided to prospective franchisees, the franchise agreement, 
and a rider to the franchisees’ purchase and sale agreement 
that De Walsche and the potential purchasers had executed.13 
These documents noted the purpose in requiring that franchi-
sees be proficient in English: to ensure that franchisees could 
pass Togo’s extensive training, which was entirely in English,14 
and that its franchisees could communicate with employees, 
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